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Disclaimer

The information presented in this workshop is educational in 
nature and should not be construed as tax advice applying to 
any particular situation.  You should always consult your tax 
advisor to fully evaluate any specific situation.
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This workshop will cover….

• The general definition of employees and independent
  contractors;
• Current tax and legal developments related to the “gig
  economy”;
• A closer look at the definitions: employee v. contractor;
• Advantages/downsides of each classification;
• Tax Court cases involving musicians



Terms used 
here:

“Hirer” and
“Worker”
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People That You Hire:  Two Basic Categories

• Employees, OR;
• Independent contractors/self-employed individuals;
• Classification is neither arbitrary nor dictated by the
      parties;
• What is at stake?
 ••Potential fines of up to $1,000 per misclassified
    worker and/or one year of jail
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Current Developments

• Tax gap estimated at $600 billion per year;
• Very rapidly changing gig/“underground” economy:
 ••Uber, Lyft, Doordash, etc; 
 ••Exchanges not involving banks or currency;
• Increased IRS enforcement (AB-5; 1099-K)
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Ultimately, a Judgment Call

Contractor  ????  Employee
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• Three areas of focus that push in either direction:
 •Behavior;
 •Finance;
 •Relationship
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• Behavior:
 •Who decides when, where, and how to do the work?
  ••More control by the hirer: employee
 •What tools are needed? Who provides them?
  ••Tools provided by worker: contractor
 •What training is needed and who provides it?
  ••Training provided by worker: contractor
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Guidance derived from common law

• Financial factors
 •Investment in skills and who pays for them;
  •Greater worker investment: contractor
 •Could the worker potentially lose money?
  • More risk of loss: contractor
 •Method and timing of payment
  • Ad hoc/infrequent: contractor
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Guidance derived from common law

• Relationship between hirer and worker:
 •Are there other benefits besides pay?
  ••No fringe benefits: contractor
 •Length/permanency of the role
  ••Ad hoc: contractor
 •Is the work a key component of what the hirer does?
  ••Key component: employee
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Summary

• Classification decisions about employee v. contractor is
      based on a number of different factors;
• No singular factor is definitive;
• See IRS.Gov for a discussion of these factors
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Advantages for Hirer: Employee Status

•Generally the safest position;
•Responsibilities and relationships are clear
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•Much less recordkeeping;
•Fewer expenses/costs are clear and determinable
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•1099 Reporting;
•Potentially riskier position
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Disadvantages for Hirer: Employee Status

•More expensive:
 Employer FICA;
 Employer Medicare;
 Unemployment tax;
 Workers’ compensation
•Additional recordkeeping;
 Time records, onboarding;
 Payroll tax returns

 



Conclusion

•All things being equal hirers will often lean toward a
   contractor status
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Advantages for Worker: Employee Status

•No responsibility for withholding;
•Employer pays Social Security;
•More rights and potential benefits as a worker
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Disadvantages for Worker: Contractor Status

•Estimated tax payments;
•Greater responsibility for recordkeeping;
•Filing a Schedule C (tax preparation costs)
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Advantages for Worker: Contractor Status

•Deductibility of certain expenses:
 ••Mileage;
 ••Certain education and professional meetings;
 ••Other related professional expenses
•QBID deduction (20%, expires 2025)

 



Famous Tax Court Cases: Musicians

•Bartels v. Birmingham
 ••Supreme Court Case (1947);
 ••Question: Who is hiring whom?
 ••”Name bands” hired ad hoc by a dance hall;
 ••Contract: “Band members are employees of the
      dance hall and not the leader”;
 ••Ruling: Band members are employees of the
      orchestra leader under the concept of control.

 



Famous Tax Court Cases: Musicians

•Gullion v. IRS Commissioner (2013)
 ••Guillion, a musician, had little income ($2,300 and
    large expenses-$23,000 for the two years under
    audit)
 ••Had only shown a profit for one year out of 10;
 ••IRS claimed his jazz endeavors constituted a hobby;
 ••Is this a “trade or business”?  Court said yes.



Ethical Questions

•Workers treated by hirers as contractors when they should
     be employees;
•Contract workers who don’t claim all their income



Conclusion



Conclusion

•Classifying worker entails a great deal of judgment;



Conclusion

•Classifying worker entails a great deal of judgment;
•Circumstances and relationships can change or develop;



Conclusion

•Classifying worker entails a great deal of judgment;
•Circumstances and relationships can change or develop;
•Decisions should be revisited from time to time 


